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INTER-GOVERNMENTAL CONFERENCE Brussels, 30 September 1971

FOR THE SETTING UP OF A EUROPEAN
SYSTEM FOR THE GRANT OF PATENTs Bv/GT I/119/71

- Secretariat -

MEMORAND UM

on the discussions held by Vorking Party I

(Luxembourg - 14 to 17 September 1971)
on the provisions to be re-examined

at the VWorking Party's 9th mesting

1. At its 8th meeting, which was held in Luxembourg from
14 to 17 Scptember 1971, with Dr HAERTEL, President of the
German Patent Office, in the Chaif,'and wﬁich_was attended
by government legal experts, Workiﬁg Party.I decided %o
resume its examination of certain of the provisions of the
Preliminery Draft Convention and the Preliminary Draft of
the Implementing Regulations,; at its next meeting, which is
scheduled to tzke place in Luxembourg from 12 to 22 October
1971.

The foliowing provisions are involved :
" (i) Articles 15 and 16 of the Convention and Re. Article 15,
Nos. 1 to 4, of the Implemeﬁting Regulations (Part I) ;

(ii) Re. Article 63, No. 1, of the Implementing Régulations
(Part II) ; ‘ |

v
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(iii) Article 136 of the Convention angd Re. Article 135,

Nos. 1 and 3 to 7, of the Implementing Regulations
(Part III) ;

{iv) Re. Article 145, No. 7, of the Implementing Regulation
(Part IV).
As an aid %o preparing the work, this memorandum, whic
1s intended for the delegations to Working Party I, gives a

summary of the discussions helgd during the examination of
these provisions (1) '

Article 15 (Right to the grent of a European patent)

Article 16 (Patent avplications b
. apply)

Re., Article 15, Wos. 1 +o 4

¥ persons not entitled to

v The Vorking Party'receiVed'proposals for these provisic
from the following delegations :

- Germen delegation (BR/GT I/114/71, pp. 1 to 4) -

French delegation (BR/GT 1/115/71, Annex I, pp. 1 to 7
and Annex II, p. 1) '

Netherlands delegation '
(Working doculent No. 3, dated
| 15.9.71)
Swedish delegation
(BR/GT 1/110/71)
United Kingdom delegation '
(BR/GT 1/112/71, pp. 1 and 2).

.l./..l. N

(1) The minutes of the &th meeting of Working Party I, for the
attention of the delegations to the Conference, will form
BR/132/71. The minutes will not detail the discussions of
the Articles dealt with in this memorandum.
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The Working Party did not malke a detailed study of the
various proposals submitted, but restricted the scope of its
discussions to certain matters of principle. The follcowing
matters were discuésed: -

(A) Rules to be laid down in the Conventlon on the right to
the grant of a European patent (Article 15)

(B) Extent of the rights to be accorded to a person acknowledged
as entitled to the grent of a European patent:
(a) during proceedings for grant (Article 16)
(b) during opposition proceedings (Article 101a)

(¢) where appropriate, -in respect of revocation actions
" against a g anted patent (Article 133)

(A) RULES TO BE LAID DOWN IN THE CONVEKTICN ON THE RIGHT TO
THE GRANT OF A EUROPEARX PATENT (Article 15)

The Working Party firSt.studied the ques%ion 6f'whether
rules should be laid down in the Conventionh to establish who
is entitled to the grant of a Buropea an patent, and on the
effects of these rules on proceedlngs for grant before the
European Petent Office, |

Four theoretically possible solutions were analyséd:,'w
(a) First solutlon

The Pirst solution would be the deletlon of Artlcle 15,
paragraph 1, the definition of the right to the grant of a

European patent being left entlrely 4o national laws. Only
the spplicant would be considered entitled to the grant of a
patent in proceedings for grant before the European Patent '
Office. Anyone wishing to claim ownership of the invention

could take the appropriate sieps before the national courts,
but the establishment of his right could not have effect until
after the grant of ‘the patent. L
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Te The Working Party considered that 1t could hardly ad-
vocate this solution, particularly in view of the following
two objections:

(i) anyone whose right to the patent was established by
a national judge would have to wait until the end
of the proceedings for grant in order to exercise
this right, |

(ii) he would have to institute as many actions before
the_national courts as there were States designated

in the granted patent.

(b) Second solution

8. A seco@d solution might be to invest the European Patent
Office with the central authority to decide who is entitled

to the patent.

9, - Since it is impossible to standardise the laws on
ownership of inventions for all the European States which
may become Contracting Parties to the Convenﬁion, rules
would have to be laid down in Article 15 of the Convention
to determine which national laws would be applicable in =~ =

each case, The European Patent Office would then have the
task of applying twenty or so different national laws
according to each individual case; this would be

“practically impossible if it is desited to retain the nature

and structure hitherto envisaged for the European Patent
Office, | ‘ '

. Apart from this practical objection some delegations
made the'dbjection of principle to the idea that disputes
traditionally falling within the sphere of property'law
should be dealt with by authorities other than national
civil courts, ‘ 7 o

the second solution should not be adopted. o y
BR/GT I/119 e/71 ley/KM/pmg : vee/eun
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(¢) Third sclution

10. The third solution was to the effect that if a person
can invoke, before the Furopean Patent Office, a national
final decision, acknowledging his entitlement to a European -
patent such person would be called upon to replace the
initiel applicant in the grant proceedings before the Euro-
pean Patent Office, with effect for all the countries des-
ignated in the application.

This solution would leave open the possibility, for
21l interested parties, of claiming the right to =z Eﬁropean
patent, after it has been_gfanted, before the competent
national courts in the States designated, other than the
State where the final judgement has been rendered or other
States where this judgement is recognised.

A number of delegatlons expressed thelr interest in-
this solution.

11. It was observed, in the first 1nstance, that this
.solutlon would not entall untoward interference in national
rights. At the stage of patent grant proceedings before -
"}the Office; such a judgement given by a court in a Con-

tractlng State would have only a limited - effect vis-a-vis
all the States de51gnated in the appiication. Thus mhere
would be no ouestlon of prov1d1ng for a contrectual system
for the auuomat;c recognition of such judgements between
fhe Contracting States to the Convention.

Neverthelese, it appeared that, for this solution to
be adopted, it would be necessary to go as far as possible
towards laying down rules in the Convention to determine
who actually is entitled to the invention; and at all events
towards laylng down very specific rules in the Convention
%o deuermlne the law appllcable and the competent court.
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12, As to the criteria whieh might be envisaged to de-
termine the country whose courts would be competent in
each case, one delegation suggested the following:

(i) if the parties in dispute reside in the same State;
the courts of that State Ha

(ii) if the dispute concerns an employment contract, the
' - courts of the State whose legislation is applicable
to the contract under the terms of Article 15 ;
(iii) if the dispute concerns misappropriation the courts
of the State where the Disappropriation is alleged to
have taken place H |

(iv) if the dispute concerns a transfer, contractual or
otherwise, of the right to obtain a patent, the
courts of the State whose legislation is applicable /

~ to the transfer ; ‘ | -

v(v) in 211 other caées, the courts of the State where the
European Patents Office is located. '

13. The Working Party‘s_attention was most.particularly
drawn to the case -~ most frequent in practice - of a

dispute over the right to a patent, as between an employer:and

employee, A detailed suggestion to meet this eventuality
was expressly made in the French delegation's proposal,

- The German angd Netherlands.delegations advocated the intro-
duction of g provision whereby the legislation Of_the

State in which the employee carries on his m2in activity
would apply, - o ' -

BR/GT I/119 e/71 son/Kil/pmg eoe/on.
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The same criterion of the employee's main place of activity
was proposed by the United Kingdom delecgation, which neveftheless
svggedted- the application of the nationalvlaw which the .competent
judge wonld avplv, One delegation spoke out sgainst this prop-
osal on the grounds'that the determination of which legislation
was applicable would be fraught with uncertainty, as the 1égis—
lation which the judge would apply was interpreted as comprising
provisions under international private law,

Finally it was observed that this solution could equally
well be applied tb‘non—contracting eountries if the envisaged
rules provided for the application of the legimlation of a non-
contracting country or recognised the competence of a court in
such a country. '

(¢) Pourth solution

A fourth solution, which was supported by the German dele-
gation, provides that if a person can invoke & final decision
which récognises his right to a European patent, he can submit
a new application in respect of the same invention, and be
entitled to the same date of filing or the samé priority as in
the case of the previous-application, for the State designated.
in the previous application in which the  judgement has effect,
as well as for the other States designated in which the judge—
" ment is recognised. - '

The application filed previously would be deemed to be
withdrawn as from the date of filing the new application, in
respect of all the States designated_in_which the judgement has
effect_or“is recognised. For the other States, the previous
application could.be maintained by'thé initial applicant and |
the grant proceedings continued.

BR/GT I/119 e/71 son/Kil/ph - v een
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In theory, this soluzion would appear to be straightforaan
and to preclude any interference in the Contracting States® leg
slation._

However, certain practical difficulties were pointed out

(i) it might prove difficult to follow a unitary grant procedu
with two applicants who have Just been opposed in a disput

(ii) similar difficulties might arise if the second applicant
were recognised as having a right limited to a rart of the
subject matter of the previous application.

- The Germen delegation nevertheless felt that these diffi-
culties could be surmounted by providing, as an exception, for
the grant proceedings to be kept separate in such cases.

As for the possibility of applying this solution to judge-
ments rendered by courts in countries which are not parties to
the Convention, it was observed that the interested Purty should
obtain recognition in a designated Contracting State; before _
being able to invoke this recognition in that State and the ofhe
designated States which recognise its judgements. Such a pro-
cedure is in fact less complicated than it might seem, for, at
least as far as all the EZC Member States are concerned, bound.
as they are by a Convention providing for mutual recognition
of civil Judgements; it would suffice to secure recognition of
the judgement in any one of them, '

BR/GT I,/119 /71 son/Ki1/ph coiden
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One delegation raised another possible solution: when-

ever a dispute concerning the applicant’s right to obtain a

patent was brought before it, the European Patent Office
would refer the case to the competent naticonal court de-
termined by the relevant rules of reference procedure,to

be laid down in the Convention, and would suspend the grant
proceedings. '

Besides seeking solutions as summarised above,. some
delegations put forward general observatlons on the question,

. One remark was to the effect that the number of cases of
the right to the grant of a patent being challenged, which
were likely to lead to a final decision during the stage of

the patent grant proceedings, should not be overestimated,
because of the time factor,

‘The Working Party was of the opinion nevef%heless that
a stipulation to this effect wes necessary in the Convention.

It wés further observed that in the context of the
second Conventlon a homogeneous solution would have to be
found w1th regard to the rights which should be accorded

%o the person entltled v1s—a~v1s an unentitled proprietor

of a Communlty patent Even if this solution to the
questlon of European pauent applications could be transposed

to the States which will be parties to the second Convention
(EEC States, and probably the States which have applied

for membership of the Buropean Communities), the problem

‘would remain unchanged in cases where other Contracting

States to-the first Convention were also designated in the

. application,

'BR/GT I/119 e/71 son/KM/pﬁxg - e e
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- 20. The Chairman concluded from this exchange of views.
that the Working Party appeared to favour a solution on.
the lines of the third one set forth above,.

(B) EXTENT OF THE RiGHTS TO _BE ACCORDED TO A PERSON
 ACKNOWLEDGED AS ENTITLED T0Q THE GRANT OF A EUROPEAN
PATENT

21. If it is assumed that the problem of the rules
’ governing the right to the grant of a European patent
 can be settled in Article 15, paragraph 1, of the Con-
vention, the question arises as to the rights to be
accorded to a person acknowledged as entitled 4o this
right. This problem arises :

(a) at the stage of grant proceedings,

(b) at the stage of opposition proceedings,

(c) in the event of revocation proceedings against
a patent that has been granted. '

(a) Extent of the rights to be accorded to = person
acknowledged as entitled to the grant of a European
patent, during grant proceedings, where the application
has been made bty = person not entitled to apply
(Article 16)

22. At present the only right held by the person entitled
to apply by virtue of Article 16 is that of filing a new
application, the original application being deemed thence-~
forth to nave been withdravn. (The question of whether
the new application will cover all the States designated -
in the former one or only those in which the judgment will
have force of law or be recognised, depends upoh the
solution to be found to the problem raised under point (A)
above,

BR/GT I/119 e/71 ett/KM/pug - ceesonn
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The Working Party proposed: to examine ét a later date
the possibility, requested by several delegations, of
granting further rights'to the person acknowledged'as
entltled to apply, in particular, the right of resuming a
fprmer. ?nollcatlon on his own behalf and that of requiring
that an application already filed by a person not entitled
to do so, be reiected.

(v) Extent of the rights to be accorded to a person

acknowledged as entitled to obtain a2 European patent,

during opporsition proceedings, in the case of a patent

being granted tc a person nos entitled thercto.
(Article 101a) ‘
23, © The Working Parﬁy:mooted the possibility of inserting
in Article 10Ta, among the grounds for oppositicn, a new
ground cohcerning misappropriation of the invention. It
was p01nted out that no provision could be made for such
a case, since the European Patent Office could only glve'-
rullngs on opposition proceedings on grounds relating te the
patentablllty of 1nvent10ns. To 1ntrodu~e grounds based on-
mlsapproprlatlon woald have the effect of requlrlng the ';
European Patent Office to give rullngs concerning the owner—
ship of inventions, with all the disadvantages and ob-
jections that this would entail, as was mentioned in resPect
of grant proceedlngs,' Furthermore, any de01s1ons taken
on such a point would bear the risk of not being valid in 211
the designated States, and this would be contrary to the’
pr1n01ple of the unltary nature of opposition proceedlngs."

24, Certain delegatlons wondered whether 1t would not be
| possible to extend the solution to be edopted for Article
16 to cover the stage of opp081tlon proceedlngs. Two
possible formulae were mentioned in this connection:

BR/GT I/119 /71 ett/Kl/pmg | . e/ aue
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(i) Where a person invokes a final decision before the
European Patent Office'during opposition proceedings, -
that person takes the place of the proprietor of the
patent until the conclusion of proceedings, with
effect in all the States'designated, or, as the case
may be, with effect sdlely in those States in which
the judgment is recognised,

(ii) The European Patent Office could, if the quéstion
were raised before it, be empowered to suspend
opposition proceedings rending a decision by the com-
petent national court or tribunal.

(c) Advisability of making provision for misappropriation
of the right to the grent of a Furopean patent to be
deemed as providing grounds for the revocaticn of a
patent already eranted. (Article 133)

The Working Party examined the advisability, or

'otherwise, of meking provision in Article 133 of the

Convention for misappropriation of the right to the grant
of a European patent to be deemed to provide an additional

ground for revocation,

In the absence of a mention of any such grbunds in the
Convention, the victim of misappropriation of this right;
may obtain from a national court or tribunal acknowledgement
of his right and conseguently, following the grant of
the patent, may have the paﬁent assigned to him; he
cannct, on the other hand, open'judicial-proceedings to
obtain the revocation of a European patent on the grounds
that the proprietor was not entitled to be granted it.
Consequently, the interested party could not obtain'a
declaration'revoking the patent with effect ex-tunc,

BR/GT 1/119 e/71 ett/KM/pmg cee/eus
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Certain delegations, without underestimating the im-
portance cf this point, argued that on a practical level,
the consequences of the absence of such a ground for re-
vocaetion from the Convention would be~relati?ely limited,.in
view of the national channels for obtaining recognition of
the right to the patent, open to the person entitled, who could
then renounce this right in such a way that the invention would
from that moment become public prbperty.

The Working Party did not at this stage reach any -con-
clusions on the problem. '

1T

Re. Article 63, No. 1 (Procedure for letters rogatory)

26. The Working Party agreed in principle:to a proposal
from the French and United Kingdom delegations to feb‘aée
“the reference in paragraph 3 of this Article by the full
text of those of the Articles of the Hague Conventlon on
ClVll Proceedings ‘which refer to letters rogatory.

However, since the Hague Convention of 1 March 1954
= on ClVll Proceedlngs to which the Article under examlnatlon
. refers was rev1sea by ‘the Hague Convention on the Taklng
of Evidence Abroad in Civil or Commercial Matters, concluded
on 18 March 1970, the Working Party considered that it
- would be approprlate to 1nclude the text of the prov1swon54
relatlng to letters rogatory in thelr most recent version,.

BR/GT I/119 /71 ght/KM/pmg - ' ..".»‘/...'



- 14 -

The Working Party 1nstructed the Secretariat to

'vA01rculate the relevant Articles of the 1970 Hague Convention;
these Artlcles are reproduced in Annex I to this Note, It

agreed to continue examining the question at its October
meeting,

27. -

28.

I1T

Article 136 (Investigations)

The Working Party received two proposa¢s, one from
the French delegation (BR/GT 1/115/71, Annex I, pages

20 to 22), and the other from the German delegation
(BR/GT I/114/71, pages 5 and 6).

The Working Party concentrated upon dlscu531ng the
second proposal which would 1nvolve a con31derable '
change to the whole Artlcle.

As regards paragraph 1, the Working‘Party took the
follow1ng de0131ons. ' o

(a) It should be possible for evidence to be furnlshed
not only at the instance of the parties but also at
that of tha European Petent Offlce

(b) The 1list of means of obtaining evidence should be
indicative, not exhaustlve.

BR/GT I/119 /71 ght/Ki/pmg | coes e
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(¢) Personal examination of the parties, as against theilr

mere appearance, should"- ccnsnltute a means of obtaining
evidence.

(d) Statements on oath or affirmation have been added to
the list. |

As regards arrangements for examlnatlon of the
parties, witnesses and experts, the Working Party came to
the following conclusions:

(a) The European Patent Office may summon the parties,
witnesses or experts to appear before it to testify,
but should also be empowered where it does not
consider 1t necessary for those in questlon to travel
+o the Office itself, to reouest by 1etters rogatory,
of the competent judiciszl authorlties 1n the country: of
~resrdence, that they hear the evidence, Where appro-
prlate, on oath. '

(v) The'parties, witnesses or experts sumnoned before the
European Patent Offlce shoule, if -<hey so WlSh be
entitled not to appear befcore the Offlce but to be
‘heard by ‘the’ audlclal authorltres in thelr own . country
'of reszdence.“ |

The purpose’ of this formula was 4o avoid haVing to -

»‘deal in the Convention with witnesses' right to refuse

to glve evidence; in this respect natlonal provL51ons

’ Would‘apply.

- -

One delegatlon pointed out that this sorutlon
Would in most cases mean that a party would have no \
oppor+un1ty to questlon witnesses or experts dlrectly, which
it would have been able to do in a hearlng vefore the
European Patent Office.

BR/GT I/119 ©/71 ett/Kl/prk _' e



(¢) The Working Party decided, by najority vote, to delete
o paragraph 3 which made provision for the hearing.of
witnesses and experts on oath before the European Pater
Office. It was understood that the Office would have
the right, wherever it thought nécessary, to require
that a statement be repeated under oath before the com-
' ﬁetent hational court or tribunal in the country of
residence'of,the_witness or expert.

The Working Party adopted this fermula rather than
that involving simple cdnfirmation, given on oath
before the said national court or tribunal, of the
évidence given'before the European Patent Office, since
the text of the Hagﬁe Convention on the Taking of
Evidence Abroad in Civil and Commercial Matters did not
make it clear whether such an act, taken in isolation,
might be conéidered as a Jjudicial act, liable to be the
subject of letters rogatory. (This text_is given in
Annex I). '

The United Kingdom delegation expressed a reservation

concerning the formula adopted} For one thing, repetiti
~of a statement before a national court or tribunal might
give rise to results different - if'ohly in shades of-
meaniﬁg ~ from the results of a statement made before
‘the European Patent Ofrice. Furthermore, this formality
seened in no way useful for the information of the
Eurcpean Patent Office. The United Kingdom delegation
would, in addition, object in principle to the possibili:
of having evidence confirmed by an oath given subse= -

‘ quently. ' '

- BR/GT I/119 e/71 ett/Ki/prk ceilonn
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(d) In view of the decision referred to under () the Working
Party has decided not to maintain the option hitherto held
by theaEuropean Patent Office to impose a fine.on a
witness or expert who fails to appear after service of a
summons oOn him. in proper form, The means of coercion to
be exployed in the case of a refusal to appear before the
national courts will be determined by the national law of
the competent court. Paragraph 4 has therefore been
deleted. '

~(e) In view of the decision referred to under (c¢), the Working
Party decided by a majority to delete paragraph 5, which
allcwed The Contractlng States to take penal proceedings
against perjuries before the EurOpean Patent Office, _
Proceedings will be taken against a perjury offence on the
part of a witness or expert before a natlonal court in .
eccordance with the law of the State in question, w1thoat

it being necessary to make provision for this in the
Convention,. _ - - ’

(£) In view of the pecullarly technical nature of the ev1dence
_1nvolved in the petent field and of the risk that if too
wide a2 use is made of the optlon of giving ev1dence before
courts situated in the place of residence, the’ European
Patent Office may find itself obliged. to .work. c~lin.o"st..-
exclus1vely from written documents drawn up by natlonal
judges who may not necessarlly be very experlenced in
this field, it was observed that, if the Europeen Patent.
Office considers it appropriate, provision should te made
for the department of the European Pateast Office mhlch .
requested the hearing, to delegate one of its memters to
take part in the hearing by the national court this i
 member being given full powers to put questlons 3o the -
partles, the witnesses or the experts.

BR/GT I/119 e/T1 ht/KM/png o {../...



'_‘]8‘_

Certain delegations argued, however, that gz pPro-
vision of this nature would go well beyond what is 1laig
- down in the Hague Convention on the Taking of Evidence
Abroad in Civil and Commercial Matters, ©This states
that participation by a member of a foreign coﬁrt is .
subject to a declaration of acceptance by the State
in question. - ' | )

In view of this Observation, the Working‘Party.
agreed to re-examine the problem,

(g) As regards parties, witnesses and experts from non-
contracting countries, the Working Party was cohscious
that it was not possible to lay down binding formulae
like those adopted for parties, witnesses and experts frc
the-Contracting States, However, it apreared that in
practice, a situation of this nature would not cause

v real difficulties Vis-&-vig investigation by the de~
partments of the European Patent_Office, Article 136 sho
be drafted in a mamner sufficiently general to_enable‘it
to be applied, where necessary, by the consenting courts
of non-contracting countries, ' '

Re. Article 1%, No. 1 (Investigation by the European Patert
Office)

30. The French delegation broposed that it should be laid
down that when the European Patent Office.decides_tziheargthe
evidence of parties, witnesses or experts or to inspect
Premises, it should take a decision on the means it intends
to employ to do this, |
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Certain delegations cbserved that *hls would 1ntroduce
a new and purely formal element into the proceedlngs and
would involve a move away from the wording of the corre-
" gponding articles of the Rules of Procedure of the Court of
' Justice of the FEuropean Communities, upon which the wording
of the provisions had been based.

The Working Part& neversheless decided, by a majority,
to accept the French delegation‘s"proposal.

Re. Article 136, No. 3 (Summons to give evidence)

31.v Tre Working Party de01ded to make certain textual
emendncnts as a direct result of the amendment to
Article .... (Re. Article 136, No. 1).

The Working Party also agreed to include in this
Article the provisions of Article .... (Re. Article 145,
No. 1) paragraph 1. S

Fﬂnally, the Wo*klng Party agreed to lay down in this
Article that the atteniion of the party, witnesses or
expert summoned before the Eu¢opean Patent OfIlce ougbt
to be specifically drawn to his right %o be heard by the
competent judicial authority of - his country.

Re. Article 136, No. 4 {Commissioning experts)

32.  The Working Party considered that it should be made
‘clear in the text that this Article applies only %o experts
designated by the European Patent Office. B

BR/GT I/119 e/71 ght/KM/pmg o ;../...
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33. The Working Party did not adopt a proposal made by

| the French delegation to the effect that the number of
experts who may be called ﬁpcn to give opinions (one or th
and the procedures for drawing up the revort in the event
of the expert opinions being given by three members,
should be specified. '

34. - The VWorking Party noted its agreement in'principle to
a proposal made by the same delegation that provision
should be made for the parties to object to an expert, It

' neverthéleSS considered that it was not necessary at that

. stage to make detaileqd provisions on this matter in the
Implementing Regulations, and that it shouid be sufficient
to state the Principle in the Inplementing Regulations ang
let the Buropean Patent Office bese its decision on ob-

35. In view of the deletion of Article 13, paragraph 3,
the Working Party finally deletead paragraph 2 (c),

Re, Article 136, No. 5 (Hearing of witnesses and experts)

38, In view of the soluticn adopted in Article 136 as
regards oaths, the Working'Party noted its agreement on
the deletion of the part of the first sentéhce printed in
Square brackets and the second sentence, which have become

Superfluous,

Re. Article 136, No, 6 (Payment of expenses of witnesses and
experts)

37. The Working Party amended the drafting of paragraph 3
of this Article. o
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One delegation raised the problem of the deduction of
amounts paid as an allowance to wilnesses and experts by the
naﬁional courts hearing them. In reply it was said that the
solution to the problem would be provided in the provisions 1o
be drawn wp for Article ... (Re. Article 53, No, 1), which
would include the content of Article 14 of the Hague Convention
on Taking Bvidence Abroad in Civil and Commercial Matters. (ctf.
Part II above).

‘Re. Article 136, No. 7 (Conservation of evidence)

.~ The United Kingdom delegation stated the resasons why it

wisheé this Trovision to be deleted. Not only did the possi-

bility or proceeding on request with an investigation before
being certain that proceedings will in fact be instituted in
the future secm superfluous where patents are concernéd, but
it could also be uscd malevolently against the applicant by ‘
interested third parties. (It would for example be possible
to obtain information in this way'that would otherwise have
remained secret. Should it prove urgently necessary to make
facts known tefore the opening of opposition proceedings, - the
interested parties may, after the publication of the application, .
avail themselves of the option of presenting observations %o -
the European Patent Office, as provided for in Article 87 of
the Convention. ' ' )

The Germen delegation proposed that the Article in question>£3

should be retained, but with an amended paragraph 1, reéding'
as follows :
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(1) On request, the European Patent Office may, without
delay, hear oral evidence or conduct inspections, with a view
'td conserving evidence of facts liable to affect a decision
ﬁhich it will Probably have to take with regard to an existing
application or a European patent, where there is reason to fear
that it might subsequently become more difficult or even impo-

- Ssible to take evidence. The time of such measures to conserve

evidence shall be-notified_to the applicant in sufficient time
to enable him to be present when such measures are to be taken.

The Viorking Party did not have time tovcome to a decision
as regards the two afore-mentioned proposals,

o

In conclusion, the Working Party instructed»the'Drafting'"
Committee to draw up the provisions that it had examined, with
the exception of Article ... (Re. Article 136, Wo. 7), on the
basis of the decisions taken and to submit to it the result of
its work before the next meeting.

The texts thus_drawﬁ up by the Drafting Committee are -

-

contained in Annex II. to this note.

Iv

Re. Article 145, No. 7 (Interruption of proceedings)

Regarding the suggestion that proceedings should be interr-
upted in.the event of the death of the professional,representati
some delegations expressed doubts as to the utility of such a

provision, since, if necessary, the Buropean Patent Office may

extend periods pursuant to Article 141.
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However, i view of the very irmportant position occupied,
de facto if not de Jjure, by representatives in proceedings
before the Europeen Pateat Office, the Working Party
adopted the Gsr an propesal, subject to reconsideration of

its dexisicn, if nes

~2 T+
i

, &, in the light of such observations
as intcriested circlies might put forward.

The Torking Party was of the opinion that the
sclution adoptad should be applied to representatives
without alstlnctlon, whether their appointment was compul-
sory or no%, in Oﬂder to preserve equal treatment between
applicants of Contracting States and third countries.

Tnile the Drafting Committee was engaged in its
work. itz aquestion srose as to whether it would not be

-adviseuvle alsoc to neke provisicn for interruption of the

proceedﬂngs in the event of a representvative becoming )
legally incepable. But such an eventuality might give rise
to practlcal Gifficulties in determining the beginning and
the end of the interruption. The Working Party decided to

hold this question over for examination at its October

1971 meetinz, cn the bacis of a proposal which the German

delegation was invited to put forward.

As to the other problem ralsed by the German dele-

gation, namely whether 1% was approprlate to refer to "other . .

judicial proceedings" under paragraph 1(b), side by side
with "in the event of ... D2eing declared bankrupt", the
French and United Kingdom delegations renmarkxed that their
respective national laws did in fact provide for judicial
proceedings other than those for bamkruptcy, "for the
purpose of satisfying all <he ‘holders of debt claims on
the debtor's estate". Such proceedings might also exist
in the naticnal laws of other States participating in the
Conference. o ‘ '
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After the United Kingdom delegation'had moreover stated th
certain non-judicial proceedings known under British law
should also be covered by the provision in question, the
Working Party agreed that this provision should be amended
in such manner that it weuld adopt as the criterion only
the truly decisive factor,_namely the legal impossibility_

“for the applicant for OT proprietor of a'European patent

to continue with proceedings as a result of soue action
taken against his property.

The provisional text of this Article drawn up by the
Drafting Committee is contained in Annex TIT.




ANNEX T

L CONVENTION ON THE 'I'.’..'fi.\ff‘.

LF EVIDENCE ABROAD IN Civie oo,
- CCMMERCIAL MATTLERS (4)

v (Concluded March 18, 19706,

“The States signatory to the presznt Convention,

Dusiring to fucilitate the tranamisssun and exceutinn of Lettere of
chucst and to further the accommodation of the difcrent methods
which they use for this purpose, v

Desiring to improve murual judicial co-operation in civii or
commcrcml matters,

Have resolved to corclude a Convention to this effect and hn\'
agreed upon the following provisions:

CHAPTER I — LETTERS OF REQUEST

Article 1

In civil or commercial maz:ters a judicial authority of a Contraciing
State may, in accozdance with the ptovisions of the law of that S:a:c,
request the competent authority of another Contracting State, ov
means of a Lerter of Request, to obrtain evidence, or to perfiom
some other judicial act.

A Lerter shall not be used to obrain evidence which is not inten

acuc
for use in judicial proceedings, commenced or contemplated.

The expression ‘other judicial act’ does not cover the service of -
judicial cocumeriis or the issuance of any process by which judgments

or orders zre executed or enforced, or orders for provisional or
protective measuzes.

Article 2

A Contracting State shall designate a Central Authority which will
undertake to receive Letters of Request coming from 2 judicial
authority of another Contracting State and to transmit them to the
authority competent to execute them. Each State shall organize the
Central Authority in accordance with its own law.

Letters shall be sent to the Central Authority of the State of execution
without being transmitted through any other authority of that State.

Article 3
A Letter of Request shall specify—

a) the authority requesting its execution and the authority requested
to execute it, if known to the requesting authority;

b) the names and addresses of the parties to the proceedings and
theit representatives, if any;

¢) the nature of the proceedings for which the evidence is required,
giving all necessary information in regard thereto;

d) the evidence t0 be obtained or other judicial act to be performed.
Where appropriate, the Lertter shall specify, inter alia—

e) the names and addresses of the persons to be examined;

f) the questions to be put to the persons to be examined or a state-
ment of the subject-matter about which they are to be examined;

2) thedocuments orother property, real or pezsonal, to be inspected;

b) any requirement that the evidence is to be given on oath or
affirmation, and any special form to be used;

i} any special method or procedure to be followed under Aricle 9.

(1) Extract frem the text edited by
the Permanent Bureau ef the Hague
Cenference on Internatienal
Private Law - Martinus Nljhoff -
The Hague - 1970.
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XX TAKING OF EVIDENCE ’ 155

A Ietter may also mention any information necessary for the
application of Article 11. .

No legalization or other like formality may be th’uifcd.

Article 4

A Letter of Request shall be in the language of the authority
requested to execute it or be accompanied by a translation into thar
language.

Nevertheless, a Contracting State shall accept 2 Lerter in either
English or French, or a translation into one of these languages, unless
it has made the reservation authorized by Article 33.

A Contracting State which has more than one official language and
cannot, for reasons of internal law, accept Letters in one of these
languages for the whole of its territory, shall, by declaration, specify
the language in which the Letter or translation thereof shall be ex-
pressed for execution in the specified parts of its territory. In case
of failure to comply with this declaration, without justifiable excuse,

the costs of translation into the required language shall be borne by
the'State of origin.

A Contracting State may, by ceclaration, specify the language or
languages other than those referred to in the preceding paragraphs,
in which a Letter may be sent to its Central Aurthority.

Any translation accompanying a Letter shall be certified as correct,
either by 2 diplomatic officer or consular agent or by a sworn trans-
lator or by any other person so authorized in either State.

¢

vArticlc_ S

If the Central Authority considers that the - request does not
comply with the provisions of the present Convention, it shall
promptly inform the authority of the State of origin which transmit-
ted the Letter of Request, specifying the objections to the Lerter.

Article 6

If the authority to whom a Letter of Request has been transmitted
is not competent to execute it, the Letter shall be sent forthwith to
the authority in the same State which is competent to execute it in
accordance with the provisions of its own law.

Article 7

The requesting authority shall, if it so desires, be informed of the
time when, and the place where, the proceedings will take place, in
order that the parties concerned, and their representatives, if any,
may be present. This information shall be sent directly to the parties

or their representatives when the authority of the State of origin so
requests. :

Article 8

A Contractingv;iStatc -may declare.that-members of the judicial
personnel of the requesting authority of another Contracting State
may be present at the execution of a Letter of Request. Prior authoti-

zation by the competent authority designated by the declaring Srate
may be required. '
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Article 9

The judicial suths ity which executes a Letter of Request shall
2pply its own l2vr as to the methods and procedures 1o be followed.

" However, it will foliow a reques: of the requesting authority that
-a speeial method or procedure be followed, unless this is incom-
patib.z with the internal law of the State of execution or is impossible
of peziormance by reason of its internal practice and procedute or by
reason of practical dificulties.
" A Lerter of Request shall be executed expeditiously.

Article 10

In executing 2 Letter of Request the requested authority shall
apply the appropriate measures of compulsion in the instances and
to the same extent ¢s are proviced by its internal law for the execution
of orders issued by the zuthorities of its own countsy or of requests
made by paries in internal precesdings.

Article 11

I the execution of a Leiter of Request the person concerned may
refuse to give evidencs in so far as he has 2 privilege or duty to
refuse to give the evidence—

'a) under the law of the State of execution; ot

b) under the iaw of the State of crigin, and the privilege or duty has
been specified in the Letter, or, at the instance of the requested
autnority, has been otherwise confizmed to that authority by the
requesting authority.

A Contracting State may declare that, in addition, it will respect
privileges and duties existing under the law of States other than the

State of origin znd the Stare of execution, to the extent specified in
that declaration.

Article 12

The execution of 2 Letter of Re

quest may be refused only to the
extent that— ‘

e} in the State of execution the execution of the Letter does not fall
within the functions of the judiciary; or
b) the State addressed considers that its soverei

gnty ot security
would be prejudiced thereby. i

Execution may not be refusad solely on the ground thar under its
internal law the State of execution claims exclusive jurisciction over
the subject-matter of the action or that its internal law would not
admit a right of action on it.

Article 13

The documents sstablishing the execution of the Letter of Request
shall be sent by the requested authority to the requesting authority
by the same channel which was used by the latter,

In every instance where the Lerter is not executed in whole or in

part, the requesting authority shali be informed immediately through
the same channel and advised of the reasons.

Arxticle 14

The execution of the Letter of Request shall not give rise to any
reimbursement of taxes or costs of iny nature.
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Nevertheless, the State of execution has thée right to require the
State of origin to reimburse the fees paid to experts and interpreters
‘and the costs occasioned by the use of 2 special procedure requested
by the State of origin under Article 9, paragraph 2. .

- The requested authority whose law obliges the parties themselves
to secure evidence, and which is not able itself to execure the Letter,
may, after having obtained the consent of the requesting- authotity,
appoinr a suitable person to do so. When secking this consent the
requested authority shall indicate the approximate costs which would

_result from this procedure. If'the requesting authority gives its con-
sent it shall reimburse any costs incurred; without such consent the.
* requesting authority shall not be liable for the costs.
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ANNEXE I

et SENVENTION ST TPGRTTNTICN DES
SR s LLI,»'-L.\G-‘- LN . oa. .I\:: CIVILE (o)9)

COMLIERCIALL

( Conclue le 18 mars 197G,
Les Erats stgn.xtaxrcs de l2 présente Convention,
D»; cant faciliter la transmission et 'exécution des commissions

Toga’ oirgs et pro—nouvou le rapprochement des diverses méthodes
gu'ils utilisent 2 ces-fins,

Soucieux d'accroitre Yeficacité de la coonération judiciaire mu-
tuelle en matiére civile ou commerciale,

Oan: résolu de conclure une Convention 4 ces effets et sont
convenus des dispositions suivantes:

CHAPITRE I - COMMISSIONS ROGATOIRES

Article premier

Ern matiére civile ou commerciale, Vautorité judiciaire d’un Etat
contraciznt peut, conformément aux c.xsaosxt.ons de sa legxslat‘on
J:marder §. commission rogatoire i 3 Pautorité compétente ¢’un

:tre =izt coniractant de faire tout acte d'instruciion, ainsi que .
~'autres actes judiciaizes.

Un acte d’instruction ne peut pas étre cemandé pour permettre
aux parties d’obtenir des moyens de preuves gui ne soient pas destinés
i étre utilisés dans une proccdure engagée ou future.

L’expression «autres actes )ucxcmhcs» ne vise ni la signification

ou la notification d’actes judiciaires, ni'les mesures conservatoxtes ou
d’exécution.

Articie 2

Chaque Ertat contractant ésigne une Autorité centrale qui assume
- charge de recevoir les commissions rogatoires émanant d’une
. .torité judiciaire d’un autre Etat contractant et de les transmettre 2
1’zutorité compétente aux fins d’exécution. L’ Autorité centrale est
¢ :ganisée selon les modalités prévues par 'Erat requls.

Les commissions rogatoires sont trans mises 2 "Autorité ccnttale
< I’Erat requis sans intervention d’une autre autorité de cet Etat.

Article 3
Lz commission rogatoire contient les indications suivantes:

., Pautorité requérante et, si possible, I'autorité requise;

., T'identité et ['adresse des pames et, le cas échéant, de leurs repré-
sentants;

¢/ la nature et Pobjet de P'instance et un exposé sommaire des fa.xts'

2y les actes d’instruction ou autres actes judiciaires 2 accomplir.
Le .as échéant, la commission rogatoire contient en outre:

¢, les nom et adresse des personnes 2 entendre;

J, les quesnons 3 poser aux personnes 3 enteandre ou les faits sur lcs-
quels elles doivent étre entendues;

.+ les >cuments ou autres objets 2 examiner;

vy lz .cmande de recevoir la déposition scus serment ou avec
aZ.rmation et, le cas échéant, indication ce la formuie 2 utiliser;

., les formes spéciales dont l'application. est demandée conformé-

ment 2 'article 9.

(1) Extrait du texte edlte par le Bureau
permanent de la Conférence de Ia Haye
de Droit International Privé -
Martinus Nijhoff - La Haye - 1970.
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Ta commissian -ozatoire mentionne aussi, s’ii v a lieu, les ren-
s.aen.:ais néeessaires a 'application de Parzicle 11, - _
© Aucuae iégalisation ni formalité analogue ne peut étre exigée.

Article 4
l.a commission rogatoire dait étre rédigée dans la langue de

iautorité requise ou accompagnée d’une traduction faite dans certe
langue. ‘ :

Toutefois, chaque Etat contractant doit accepter la commission
zogatoire rédigée en langue frangaise ou anglaise, ou accompagnée
d’une traduction dans 'une de ces langues, 4 moins qu’il ne s’y soit
opposé en faisant la réserve prévue a larticle 33.

Tout Etat contractant qui a plusieurs langues orficielles et ne peut,
pour des raisons de droit interne, accepter les commissioz.s rogatoires
Gzas 'une de ces langues pour 'ensemble de son territoire, doit faire
‘cunnaitre, au moyen d’une déclaration, la langue dans laquelle Ia
¢;mmission rogatoire doit étre rédigée ou traduite en vie de son exé-
cution dans les parties de son territoire qu’il 2 déterminées. En cas
<’inobservation sans justes motifs de Pobligation découlant de cette
ceclaration, les frais de la traduction dans la langue exigée sont i la
charge de I'Etat requérant. : .

Tout Erat contractant peut, au moven d’une déclaration, faire
conaaitre ia ou les langues autres que celles prévues aux alinéas pré-
cédents dans lesqueiles la commission rogatoire peut étre adressée 2
son Autorité centrale.

Toute traduction annexée i une commission rogatoire doit étre
certifiée conforme, soit par un agent diplomatique ou consulaire,
soit pat un traducteur assermenté ou juré, soit par toute autre per-
sonne autorisée  cet effet dans ’un des deux Etats.

Article 5

SiTAutorité centrale estime que les dispositions de 12 Convention
n’ont pas été respectées, elle en informe immédiatement autorité de
I'Erat requérant qui lui a transmis la commission togatoire, en pré-
cisant les griefs articulés i ’encontre de la demande.

Article 6

£n cas d’incompétence de I'autorité requise, la commission roga-
zotre est transmise d’office et sans retard 4 I'autoriré juciciaire com-

pétente du méme Etat suivant les régles érablies par la législation de
celui-ci.

Article 7

L'autorité requérante est, si elle le demande, informée de la date
et du lieu ou il sera procédé i la mesure sollicitée, afin que les parties
intéressées et, le cas échéant, leurs représentants puissent y assister.
Cette communication est adressée directement auxdites parties ou i
leurs représentants, lorsque l'autorité requérante en 2 fait la demande.

Article 8

Tout Frar contractant peut déclarer que des magistrats de "autorité
sequéranie G’un autre Etat contractant peuvent assister 4 ’exécution
¢’une commission rogatoire. Certe mesure peut étre soumise 4 1’au-

:cfisation préalable de V'autorité compétente désignée par I'Etat
céclarant,
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Article 9
L’autorité ‘udiciaire qui procéde 2 I'exécution d’une commission
rogatoire, aspliue les lois de son pays en ce qui concerne les formes
a suivre.
Taatefois, i est défézé 3 la demande de l'autorité requérante ten-
d . cequ'i soit procédé suivair cne forme spéciale, 2 moins que

cc + nes it incompatible avec ia ioi de 'Etat requis, ou que son
ap wion re -oit pas possible, sott e raison des usages judicidires de-
I't - requis, soit de difficuités prauques.

La commisnin rogataire doit étre cxécutée d’urgence.

Article 10

En exécutant }a commission rogatoire, I'autorité requise applique
les movens de contrainte appropriés et prévus par sa loi interne dans
les cas et dans la méme mesure ou elle y serait obligée pour I'exécution
d’une commission des autorités de I’Etat requis ou d’une demande
formulée i cet effet par une partie intéressée.

Article 11

\.2 commission rogatoire n'est pas exécutée pour autant que la
n.r anne gu'elie vise invoque une dispense ou une interdiction de
deposer, viabiies: _

g} sol- pat ia loi de I'Erat requis; ou

o) s.c par la ioi de 'Etat requérant et spécifiées dans la commission
rogatoire ou, le cas échéant, attestées par 'autorité requérante 2 la
cemande de 'autorité requise.

En outre, tout Erat contractant peut déclarer qu'il reconnait de
telles dispenses et interdictions érablies par la loi d'autres Etats

Gue ’Etat requérant et 'Etat requis, dans la mesure spécifiée dans
cette déclararion.

Aricle 12

.’ xécurion de la commission rogatoire ne peut étre refusée que
cans ia mesure ou:

a) exécution, dans I'Etat requis, ne rentre pas dans les attributions
du pouvoir judiciaire; ou '

b) PEtat requis la juge de nature & porter atteinte 2 sa souveraineté ou
a sa sécurité. :

L’exécution ne peut étte refusée pour le seul motif que la loi de
I’Etat requis zevendique une compétence judiciaire exclusive dans

Pafaire en cause ou ne connait pas de voies de droit répondant 2
’objet de la demande portée devant l'autorité requérante.

Article 13

_es pieces tonstatant 'exécution de la commission rogatoire sont
transidises par l'autorité requise a l'autorité requérante par la méme
voie que celle utilisée par cette derniére. :

Lorsque la commission rogatoire n’est pas exécutée en tout ou en
partie, I'autorité requérante cn est informée immédiatement par la
méme voie et.les raisons lui en sont communiquées.

Article 14

_exée:tion de la commission rogatoire pe peut donner licu au
ren.ooursement de taxes ou de frais, de quelque nature que ce soit.
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Toutefots, VEtat requis a le droit d’exiger de I’Etat requérant le.
remboursement des indemnités payées aux experts et interprétes et
des frais résuitant de I'application d'une forme spéciale demandée par
I'Erat requérant, conformément 2 article 9, alinéa 2. i

L’autorizé requise, don: la !oi laisse aux parties le soin de réunir les
Feuves et qui n’est pas en mesure d’exécuter elie-mér e la commis-
s:n rozateite. peut en charger une personne habilitde & cet eficr,
7t avolr cotenu le consentement de "autorite requérantc. Tn de-
"+ anr cels i Pavtorite requise indigue le montant approxmstif
u<s ITals Gui acsulteralent de cette intervention. i.c consentement ime
piique pour 'autorité requérante I'obligation de rembourser ces frais.
A défautde celui-ci, "autorité requérante n’est pas redevabledecesfrais.
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ANNEX TIT

Article 136
- Investigation

(1) In any proceedinge before an.Exemining Division, an
Opposition Division or a Board of Appeal, the means of giving
. or obtalnlng evidence shall include the follow1ng-

(a) hearing'the parties'

e (b) requests for 1nformatlon and the production of documents;
(c) hearing. the witnesses;

(d) opinions by experts;

(e) 1nspectlon,

(f) sworn statements in ertln

'(2) S o Unchanged from Second Prellmlnary
' -~ Draft Couventio SRR
published 1371

3y

COR L.. A % - deleﬁed -‘i f
N ¢

P

(6) If the Furopean Patent Office considers it necessary ':
forza,party, witness or expert to give evidence orally it shall
either

(a) 1ssue a summons to the person concerned to appear before
1t, or ‘d. ' '

1-.,,‘

'-v(b) request,"nvaccordance w1th the orov151ons of Artlcle 63,” o
' the competent court in the country of residence of the o
person concerned %o take zuch ,eV1de1ce.
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Article 136 (continued)

(7) a parfy, witness or expert who is summoned in accor-
dance with paragraph 6(a) May request the European Patent
Office to allow his evidence to bé-heard by~ a’ competent court
in his country of residence. On receipt of such 'a request, oz
if there has been no reply to the summons by the expiry of a -
period fixed by the European Patent Cffice in the summons, the
European Patent Office may, in accordance ﬁith the provisions

of Article 63, request the competent court to hear the person
- concerned. '

(8) If a party,’witness or expert gives evidénce before
tkhe European Patent Office, the'latter'may, if it considers
it advisable for the evidence to be given on oath; request
the competent court in the country or residence of the bperson
concerned to re-examine his evidence on oath or affirmation.

_(9)‘When'the.European Patent»Office~requests‘a competent
court to take evidence, it may request the court to take the
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Re. Article 135
. No. 1

Investigation by the European Patent Office

Where the Eurdpean Patent Cffice considers it necessary
to hear the oral evidence of parties, witnesses or experts or -
to carry out an inspection, it shall make a decision to this
end, setting out the investigation which it intends to carry
out, relevant facts to be'proved.and the date,. time and place
of the investigation.  If oral.evidence :of witnesses and CE
experts is requested by a party, the decision of the European
Patent Office shall determine the period of time within which
the party making the request must make kmown to the foiée'.
the names and addresses of the witnesses and experts whom it
wishes “to be heard. | | |

AT o
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Re. Article 136
No. 3

Summons to give evidence (1

(1) A summons, issued to a party, witness or expert to
give evidence, shalil contain an extract from the decision
mentioned in Article ... (Re. Article 136, No. 1), indicating,
in barticular, the date, time and Place of the investigation
ordered and stating the facts regarding which witnesses and

experts are.to be heard. A minimum of'oné'monthﬁs notice shall
be given unless they agree to a shorter period.

(2) In addition to the information provided for in para-
graph 1, a Summons shall contain the names of the parties to
the proceedings and particulars of the rights which the o
witnesses OT-experts may invoke under the provisions'of<Article
+++ (Re. Article 136, No. 6). - |

(3) The summons shail ais contain an indication thate
the party, witness'or'experﬁ_may request to be heard by the i
competent court of his country of residence and shall require . -
him to inform the European Patent Office within a time limit
to be fixed by the Office whether he is brepared to appear
before it. S | |

CeeeSene

(1) The Secretariat considered, on re-reading the texts, that
there should be no reference in paragraph 2 to Article

» baragraph 2, the content of

€ Working Party's decision, IR

icle. 1% therefore  seens that -

v No. 1) should be deleted L
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Re. Article 136

No. &
Commissioning experts
(1) The European Patent Office shall decide in what

form the report made by an expert Whom it app01nts shall be
submltted. ' -

 (2) The terms of reference of the expert shall include:

(a) g Unchanged-from First Prelimi-
: : nary Draft- of the Implementing
(b) E,;Regulations, published 1971
(e) - deleted- ¢ ' :
(d) k Unchanged from First Prelimi-
" ( nary Draft of the Implementing
(e) AE Regulations, published 1971

- (3)

(4) ”he parties may object to an expert. The de?art-
ment of the European Patent Office concerned shall decide on
~the obaectlon. In taking this de0131on, it shall draw upon
the pr1nc1ples of procedural law generally recognlsed 1n the

Contractlng States. ‘ ' ' o .

BR/GT‘I/119As/71 (Annex IT) prk




Re. Article 136
No. 5

Hearing of parties, witnesses and experts

(1) The parties may attend a

preliminary investigation
and may queStion.therwitnesses and '

experts.

(2) Béfore 2 party, witness or expert may be heard, he

shall be informed that he may be required to take an oath and
that perjury may incur sanctions.

BR/GT 'I./'I’l.9 e/7ﬁ (Anne‘x'II) p}k
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Re. Article 136
o No;.6

Payment of expenses of witnesses and experts

1) - - o ( Unchanged from First Preliminary
_ : : E Draft of the Implementing
(2) Regulations, published 1971

(3) The Administrative Council shall lay down the details
governing the implementation of the provisions of paragraphs
4 and 2 of this Article. Payment of amounts due pursuant to
these paragraphs shall be made by the European Patent Office.




Re. Article 145

No. 1

Summons

- deleted -~




-1 =

ANNEX TTT

Re. Article 145

No. 7

Interruption of proceedings

(1) Proceedings before the Furopean Patent Office shall
be interrupted: '
Unchanged from First Prelimi-

(
(a) . ( nary Draft of the Implementing
( . Regulations, published 1971

(b) in the event of the applicant for or proprietor of a
Furopean patent, as a result of some action taken against
his prcperty being prevented by legal reasons from con-—
tinuing the proceedings before the European Patent Officey

(¢c) in the event of the death or legal incapacity of the
representative of the applicant for or proprietor of a
European patent. ' '

(2) When, in the cases referred to in paragraph 1(a)
and (b), the European Patent Office has been informed of the
identity of the person suthorised to continue the proceedings
before the European Patent Qffice, the European Patent Cffice
shall notify such person and any interested. third party that
the proceedings shall be resumed as from a date to be fixed
by the European Patent Office.

(2a) (new) Paragraph postponed.

BR/GT 1/119 ¢/71 prk A






Re. Article 1451'No. 7 (continued)

(3) The time limits, other than the time limit for making
a request for examination and the time limit for paying the
renewal fees, in force as regards the applicant for or proprietor
- of the patent at the date of interruption of proceedings
shell begin again as from the day on which notification under -
paragraph 2 has been given. If such notification is given
less than two months before the end of the period within which
the request for examination nust be'made, the person authorised
under paragraph 2 may request examination up to the end of two
months after such notification has been given. '
( TUnchanged from Second

(4) ( Preliminary Draft Convention .
( published 1971

BR/GT I/119 e/71 (Annex III) prk
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